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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 
 

In the Matter of:     ) 
       ) 
HITV License Subsidiary, Inc.   ) 
       ) 

Complainant     ) MB Docket No. ______ 
) CSR-___________ 

   v.     ) 
       ) 
DIRECTV, LLC     ) 
       ) 
 Defendant     ) 

) 
        
To: Office of the Secretary 
Attn: Chief, Media Bureau 
 
 

GOOD FAITH NEGOTIATION COMPLAINT 
 

 HITV License Subsidiary, Inc. (“HITV”), pursuant to Section 325(b)(3)(C) of the 

Communications Act of 1934, as amended, and Sections 76.7 and 76.65 of the Commission’s Rules, 

hereby files this Complaint against DIRECTV, LLC (“DIRECTV”).  HITV brings this complaint 

because DIRECTV has breached its obligation to negotiate in good faith for the terms of 

retransmission of the signal of HITV’s broadcast television station KFVE, Honolulu, Hawaii.  As 

detailed herein, DIRECTV has put forth only a single, unilateral proposal, and has failed to provide 

HITV with justification for its refusal to even consider alternative terms for carriage.  In doing so, 

DIRECTV has clearly committed per se violations of the Commission’s rules requiring it to 

negotiate in good faith with HITV.  To the extent DIRECTV’s actions can even be considered 

“negotiation,” DIRECTV has clearly violated its duty to negotiate in good faith under the totality of 

the circumstances test as well.       
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I. JURISDICTION 
 
The Commission has jurisdiction to consider and resolve this Complaint pursuant to the 

Communications Act of 1934, as amended, and Sections 76.65 and 76.7 of the Commission’s rules, 

47 U.S.C. § 325(b)(3)(C)(ii), 47 C.F.R. §§ 76.65, 76.7.    

II. THE COMPLAINANT 

HITV is the licensee of full service television broadcast station KFVE, licensed to Honolulu, 

Hawaii and assigned to the Honolulu, Hawaii Designated Market Area (“DMA”).  HITV is also 

licensee of two satellite stations that provide service throughout the Hawaiian islands – KGMD-TV, 

Hilo, Hawaii, and KGMV, Wailuku, Hawaii.  HITV does not hold any other broadcast licenses.  

KFVE, in addition to MyNetworkTV programming, carries an extensive slate of locally-produced 

and focused programs, including local news and non-news programming.  KFVE’s local news 

programs are competitive with those of the DMA’s “Big 4” network affiliates, and its slate of non-

news local programming is unmatched by any other station in the DMA.          

III. THE DEFENDANT 

DIRECTV provides a direct broadcast satellite (“DBS”) service throughout the United 

States, including in the Honolulu DMA.  This service delivers multiple channels of video 

programming to DIRECTV subscribers.  DIRECTV therefore is a multichannel video programming 

distributor (“MVPD”) as defined in the Communications Act and the Commission’s Rules.  Since 

2015, DIRECTV has been a wholly-owned subsidiary of AT&T Inc.  The combined company is 

one of the largest in the United States, with annual 2016 revenues of more than $163 Billion, 

placing it at number 9 on the Fortune 500 list.1  Both DIRECTV and HITV are “Negotiating 

Entities” for purposes of Section 76.65 of the Commission’s Rules.   

                                                            
1 See http://fortune.com/fortune500/list/.   
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IV. STATEMENT OF FACTS 
 
HITV and DIRECTV are parties to an existing retransmission consent agreement which, by 

its original terms, would have expired on August 31, 2017 (the “Existing Agreement”).  That 

agreement was extended through October 19, 2017, as detailed below.  Pursuant to the Existing 

Agreement and previous agreements for carriage of KFVE, DIRECTV agreed as early as 2003 to 

pay cash compensation for carriage of KFVE, although the station was not in fact carried until 

DIRECTV launched local-into-local service in Hawaii in late 2005.  The Existing Agreement and 

the prior agreements were negotiated for KFVE between DIRECTV and Raycom Media, Inc. 

pursuant to agreements between the licensee of KFVE and Raycom.  After the Commission’s 2015 

modification to its good faith negotiation rules to establish joint negotiation by any same-market 

licensees as per se bad faith, HITV now negotiates with DIRECTV without any coordination with 

Raycom or any other television station licensed to the Honolulu market.   

Anticipating the August 31, 2017 expiration of the Existing Agreement, HITV, through 

counsel, first reached out to DIRECTV on August 9 to begin negotiations, indicating its willingness 

to negotiate fair terms for continued carriage, and its openness to extending the existing agreement.2  

DIRECTV responded on August 11, and the parties and counsel, at DIRECTV’s request, agreed on 

August 15 to certain non-disclosure terms to govern during negotiation of a new agreement.3  On 

August 17, HITV counsel confirmed that DIRECTV was planning to send an initial proposal to 

HITV.4  On August 24, DIRECTV provided that proposal, which would have provided that 

                                                            
2 See e-mail from Daniel Kirkpatrick (“Kirkpatrick”) to Julia Hongfeng Dai (“Dai”) dated August 9, 2017, 
attached as Exhibit 1 hereto. 
3 See e-mails between John Fink, General Manager of KFVE, and Dai dated August 15, 2017, and e-mail 
between Dai and Kirkpatrick dated August 16, 2017, attached as Exhibit 2 hereto.  To ensure that it did not 
violate the terms of those agreements, HITV waited until the Existing Agreement, and the obligations under 
the non-disclosure agreements, terminated before filing this Complaint. 
4 See e-mails between Kirkpatrick and Dai dated August 17, 2017, attached as Exhibit 3 hereto.  
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DIRECTV would carry the signal of KFVE only as if the station had elected mandatory carriage 

under the “Must Carry Rules,” which DIRECTV defined as: 

the statutory provisions of 47 U.S.C. § 338 and 17 U.S.C. §§ 122 and 501; the 
regulations adopted by the United States Federal Communications Commission 
implementing these statutory provisions, currently codified at 47 C.F.R. 76.66 et 
seq., as those regulations may be amended from time to time; and the 
requirements of applicable decisions of the Federal Communications Commission 
or federal courts interpreting such statutory provisions or regulations.5 

On August 26, HITV responded, explaining that, while it was willing to negotiate the amount and 

form of compensation, and other terms related to carriage, it was not willing to go backwards and 

receive no compensation for carriage of the station’s signal.6   

 DIRECTV responded in turn on August 28, stating that it was “not in a position to offer a 

fee for carriage,” and restating its initial offer of carriage on must-carry terms.7  On August 30, 

HITV responded, indicating that it was surprised and disappointed at DIRECTV’s unwillingness to 

negotiate for any fee payment.  HITV did, however, offer an extension of the existing agreement 

through September 14.8  Under the terms of that extension, no fees would be paid during the 

extension period, but any fee payment ultimately agreed to would be applied retroactively.9  

DIRECTV accepted that extension on August 30.  On September 12, HITV reached out to 

DIRECTV, reiterating its interest in reaching an agreement, but again expressing its surprise with 

DIRECTV’s single proposal and difficulty in understanding how DIRECTV had reached the 

conclusion that KFVE’s programming was no longer worth any compensation.10  HITV provided 

DIRECTV with information on some of the extensive local programming broadcast by the station, 
                                                            
5 See e-mail from Dai to Kirkpatrick dated August 24, including attached letter agreement, attached as 
Exhibit 4 hereto.      
6 See e-mail from Kirkpatrick to Dai dated August 26, 2017, attached as Exhibit 5 hereto.   
7 See e-mail from Dai to Kirkpatrick dated August 28, 2017, attached as Exhibit 6 hereto.   
8 See e-mail from Kirkpatrick to Dai dated August 30, 2017 attached as Exhibit 7 hereto.   
9 Id.   
10 See e-mail from Kirkpatrick to Dai dated September 12, 2017, attached as Exhibit 8 hereto.   
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as well as ratings information for certain of that programming, including the station’s local news, 

which was shown to be competitive with the local news programs of certain Big 4 Network 

affiliates in the market.11  HITV also proposed an additional two-week extension to allow for 

further discussion.  On September 13, DIRECTV responded, agreeing to an extension through 

September 28, and acknowledging its receipt of KFVE’s programming information, but again 

indicating that it was unwilling to negotiate its single proposal for carriage of the station.12   

 Having received no further response from DIRECTV, HITV reached out again on 

September 26, reiterating its willingness to negotiate, and again asking why DIRECTV had 

determined that KFVE’s programming was no longer deserving of any compensation.13  HITV 

offered an additional extension through October 12.14  DIRECTV confirmed that extension on 

September 26, but offered no other substantive response.15  On October 5, HITV again reached out 

to DIRECTV, asking if DIRECTV was willing to negotiate for any terms other than those in the 

single, unilateral proposal it had made for carriage on must-carry terms.16  DIRECTV responded on 

October 9 indicating that it would not negotiate for any other terms.17  HITV nonetheless offered an 

additional extension through October 19, which DIRECTV confirmed.18  DIRECTV sent an e-mail 

to HITV’s counsel on October 18 asking for confirmation of the expiration of the current extension, 

                                                            
11 Id.  
12 See e-mail from Dai to Kirkpatrick dated September 13, 2017, attached hereto as Exhibit 9.   
13 See e-mail from Kirkpatrick to Dai dated September 26, 2017, attached hereto as Exhibit 10.   
14 Id.  
15 See e-mail from Dai to Kirkpatrick dated September 27, 2017, attached hereto as Exhibit 11.   
16 See e-mail from Kirkpatrick to Dai dated October 5, 2017, attached hereto as Exhibit 12.   
17 See e-mail from Dai to Kirkpatrick dated October 9, 2017 attached hereto as Exhibit 13.   
18 See e-mails between Dai and Kirkpatrick dated October 9-10, attached hereto as Exhibit 14.  While 
HITV’s initial e-mail had erroneously offered a one week extension through October 18, this was later 
clarified to confirm the extension through October 19.   
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and asking how HITV wished to proceed after that expiration.19  HITV responded on October 18 

confirming the extension through 11:59pm (Eastern) on October 19, and reiterating its desire to 

negotiate carriage, but indicating that if DIRECTV was not willing to negotiate, HITV did not 

believe further extension to be warranted.20  DIRECTV responded, again showing no willingness to 

consider any other terms than those set forth in its initial proposal.21  At midnight eastern, the KFVE 

signal was removed from DIRECTV’s service.                    

V. COUNT I 
 
Under the Communications Act and the Commission’s Rules, an MVPD is required to 

negotiate retransmission consent in good faith with television broadcast stations.22  As demonstrated 

above, both HITV and DIRECTV are Negotiating Entities under the Commission’s Rules.   The 

Commission’s Rules set forth a series of practices that are considered per se violations of the 

requirement to negotiate in good faith.23  Section 76.65(b)(1)(iv) of the Commission’s Rules 

establishes that it is bad faith for a Negotiating Entity to refuse to “put forth more than a single, 

unilateral proposal.”  DIRECTV’s behavior here is a textbook example of just this prohibited 

behavior.  As demonstrated above, DIRECTV has put forth exactly one, unilateral proposal – to 

carry KFVE as if it were a must-carry station.  As also demonstrated above, HITV has repeatedly 

expressed to DIRECTV that, while it is not willing to agree to that unilateral proposal, it is willing 

to negotiate for carriage on reasonable terms.  DIRECTV has steadfastly refused to demonstrate any 

willingness to negotiate at all, instead standing by its “single, unilateral proposal.”  When asked if it 

                                                            
19 See e-mail from Dai to Kirkpatrick dated October 18, 2017, attached hereto as Exhibit 15.   
20 See e-mail from Kirkpatrick to Dai dated October 18, 2017, attached hereto as Exhibit 16.   
21 See e-mail from Dai to Kirkpatrick dated October 18 2017, attached hereto as Exhibit 17.   
22 47 U.S.C. § 325(b)(3)(C)(ii); 47 C.F.R. § 76.65.  
23 47 C.F.R. § 76.65(b)(1).   
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would consider or negotiate for any other terms, DIRECTV demurred.24  For these reasons, the 

Commission should conclude that DIRECTV has failed to negotiate in good faith by failing to put 

forth more than a single, unilateral proposal, in violation of the Communications Act and the 

Commission’s Rules.25      

VI. COUNT II 

Section 76.65(b)(1)(v) requires any Negotiating Entity that rejects the other party’s proposal 

to provide the reasons for such rejection.  As demonstrated above, DIRECTV has refused to even 

consider any proposal from HITV, and has repeatedly made clear that it will only agree to carriage 

on the terms set forth in its own single, unilateral proposal.  The only reason DIRECTV has 

provided is a statement that it was “not in a position to offer a fee for carriage.”26  DIRECTV has 

offered no clear explanation for this position, or any explanation why it is no longer willing to agree 

to provide any compensation for carriage of KFVE, something it has done for all of the almost 12 

years it has provided local service in Hawaii.  HITV, on the other hand, has on multiple occasions 

expressed the reasons why it is not willing to accept DIRECTV’s single unilateral proposal.  HITV 

has, for example, emphasized that DIRECTV has paid cash compensation for carriage of KFVE for 

as long as it has carried Hawaii stations, and has documented the station’s competitive viewership 

numbers and extensive local programming.  HITV has also expressed a broad willingness to discuss 

terms for carriage of KFVE, and has offered to make a specific proposal if DIRECTV were willing 

to consider it.27  Thus far, DIRECTV has refused to do so.     

                                                            
24 See, e.g., Exhibits 6, 9, 13.   
25 47 U.S.C. § 325(b)(3)(C)(ii), 47 C.F.R. § 76.65.  HITV notes that DIRECTV’s behavior may also 
constitute a violation of Section 76.65(b)(1)(i)’s prohibition on a Negotiating Entity’s refusal to negotiate.   
26 See Exhibit 6.   
27 See, e.g., Exhibit 12.  
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VII. COUNT III – TOTALITY OF THE CIRCUMSTANCES 
 
In addition to the list of actions constituting per se violations of the duty to negotiate in good 

faith, Section 76.65(b)(2) establishes a “totality of the circumstances” test, pursuant to which 

actions that may not constitute a violation of one of the per se standards may still demonstrate a 

failure to negotiate in good faith.  As demonstrated above, DIRECTV has clearly violated the per se 

standards prohibiting Negotiating Entities from making only a single, unilateral proposal, and 

requiring that they provide the reasons for rejection of any proposal. In the event that the 

Commission somehow is unable to find that DIRECTV has committed a per se violation of the 

good faith negotiation requirements, however, DIRECTV’s continued refusal to negotiate for terms, 

or even to substantively engage HITV on the reasons for such refusal, must be found to constitute a 

violation of the good faith negotiation requirements under the totality of the circumstances test.     
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- 2016 Hawaii Market Survey

“Which of the following have you watched on K5 in the past 12 months?”

Local Specials Watched On TV Past 12 Months

Total Adults W18+ M18+ M25-54 W25-54

% Pop % Pop % Pop % Pop % Pop

Merrie Monarch Festival 39% 438,948 46% 256,320 32% 182,628 31% 88,110 43% 120,150

Na Hoku Hanohano Awards 12% 134,568 13% 73,692 11% 60,876 7% 20,826 8% 20,826

Keiki Hula Competition 8% 92,916 11% 60,876 6% 32,040 4% 12,816 7% 19,224



- 2016 Hawaii Market Survey

“Which of the following television programs have you watched on K5 in the past 30 days?”

Watched On K5 Past 30 Days

Total Adults W18+ M18+ M25-54 W25-54

% Pop % Pop % Pop % Pop % Pop

Livin' Hawaii 15% 168210 18% 102,528 12% 65,682 7% 20,826 23% 62,478

What's Cooking Hawaii 9% 104,130 11% 60,876 8% 43,254 8% 24,030 9% 25,632

Hot Hawaiian Nights 8% 88,110 7% 41,652 8% 46,458 7% 20,826 5% 14,418

Discover Digest Asia 7% 76,896 5% 30,438 8% 46,458 6% 16,020 3% 8,010

Love Hokkaido 4% 41,652 3% 16,020 5% 25,632 3% 8,010 2% 6,408

HI Sessions 3% 32,040 1% 8,010 4% 24,030 3% 8,010 1% 3,204

It's Academic Hawaii 3% 28,836 2% 12,816 3% 16,020 2% 4,806 3% 8,010

Chef Roc 2% 27,234 3% 14,418 2% 12,816 3% 8,010 2% 4,806

ANY OF THE ABOVE 35% 389,286 35% 197,046 34% 192,240 29% 83,304 35% 97,722



- 2016 Hawaii Market Survey

“Which of the following local TV specials have you watched in the past 12 months?”

Total Adults 18 - 34 18 - 49 25 - 54 35 - 64 65+

% Pop % Pop % Pop % Pop % Pop % Pop

Merrie Monarch 
Festival

39% 438,948 28% 96,120 32% 192,240 37% 208,260 43% 233,892 47% 108,936



- 2016 Hawaii Market Survey

“Which of the following local TV specials have you watched in the past 12 months?”

Hawaii Honolulu Kauai Maui

% Pop % Pop % Pop % Pop

Merrie Monarch Festival 57% 88,110 35% 275,544 44% 24,030 40% 51,264



- 2016 Hawaii Market Survey

In the past 7 days, which of the following programs did you watch at least once?

Morning News Snapshot

Total Adults 25 - 54 18 - 49 50+

% Pop % Pop % Pop % Pop

Hawaii News Now Sunrise 
8-9a M-F K5 The Home Team

10% 113,742 10% 56,070 10% 59,274 10% 54,468

Hawaii News Now Sunrise 
KGMB 4:30a-8a M-F

22% 251,514 19% 107,334 17% 102,528 29% 148,986

KHON2 Wake Up 2Today 
Morning News 4:30-8a M-F

17% 187,434 15% 86,508 14% 81,702 20% 105,732

Hawaii News Now Sunrise 
KHNL 5-7a M-F

14% 158,598 16% 89,712 15% 88,110 14% 70,488

KITV Good Morning Hawaii 
5-7a M-F

8% 86,508 7% 40,050 7% 43,254 8% 43,254



- 2016 Hawaii Market Survey

In the past 7 days, which of the following programs did you watch at least once?

Early News Snapshot

Total Adults 25 - 54 18 - 49 50+

% Pop % Pop % Pop % Pop

Hawaii News Now 6:30p 
M-F K5 The Home Team

15% 163,404 15% 83,304 13% 76,896 17% 86,508

Hawaii News Now KGMB 6p 
M-F

29% 326,808 26% 148,986 24% 145,782 35% 181,026

KHON2 News 6p M-F 26% 291,564 23% 128,160 22% 131,364 31% 160,200

KITV4 Island News 6-7p M-F 19% 217,872 18% 100,926 16% 94,518 24% 123,354



- 2016 Hawaii Market Survey

In the past 7 days, which of the following programs did you watch at least once?

Late News Snapshot

Total Adults 25 - 54 18 - 49 50+

% Pop % Pop % Pop % Pop

Hawaii News Now 9p M-Sun 
K5 The Home Team

21% 230,688 23% 129,762 21% 124,956 20% 105,732

Hawaii News Now KGMB 10p 
M-F

24% 265,932 20% 110,538 17% 100,926 32% 165,006

KHON2 News 9p M-F 22% 241,902 20% 115,344 18% 105,732 26% 136,170

KHON2 News 10p M-F 21% 237,096 21% 120,150 20% 118,548 23% 118,548

Hawaii News Now KHNL 10p 
M-F

16% 177,822 18% 99,324 17% 99,324 15% 78,498

KITV4 Island News 10-11p M-F 11% 124,956 11% 64,080 11% 64,080 12% 60,876
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